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Acknowledgment of Country

Ngyinari ngalawangun mari budjari Gadinurada

[We sit down and meet on good Gadi country]
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What will be covered today (Topic 2, part 2)?

– We’ll discuss:
– The topics and cases outlined in the reading guide, namely:
• Fault in trespass
• The onus of proof (of intention) in trespass cases
• Negligent trespass in Australia
• The onus of proof (of directness) in trespass cases

– On Wednesday, we will begin looking at trespass to the 
person in more recent cases, focusing on the modern law of 
battery and assault
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– Have you listened to the podcast yet?
Platt v Nutt (1998) 12 NSWLR 231

Case Name (Year) Volume Authorised Report Starting Page

– Penny Crossley’s podcasts are also online
– My podcast, on Nationwide News Pty Ltd v Naidu (2007) 71 

NSWLR 471, should be released today. Nationwide News v 
Naidu is a case involving a security guard who sued for a tort 
known as the intentional (or wilful) infliction of psychiatric 
injury. 

– Today we will have a quick interactive exercise on Platt v Nutt.

Don’t forget our brand new podcast series!
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– There were two slides I did not get to in the last lecture
– If you recall, we discussed four ways in which the historical 

form of action known as trespass may be distinguished from 
the historical form called the action on the case

– Those ways of distinguishing were based on
– Directness: whereas trespass requires directness, the action 

on the case may lie where the trespassory act is 
consequential or indirect

– Damages: whereas trespass is actionable per se, and requires 
no proof of damage, the action on the case required the 
plaintiff to prove actual damage has been suffered on the 
balance of probabilities (‘BOP’)

Following on from last week
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– Fault: whereas trespass will usually be presumed to involve 
an intentional act (although it will not require proof of the 
same in Australia), an action on the case may succeed absent 
any proof of intention (although negligence must be proved)
• Although note there is an action for ‘negligent trespass’ (negligent act 

with direct damage): Williams v Milotin (1957) 97 CLR 465; analysis to 
follow

• Also, note that it has been said there is no action in negligence for 
intentional interferences (New South Wales v Lepore (2003) 212 CLR 
511 per Gummow and Hayne JJ)
• Nevertheless, there are some cases that are inconsistent with this 

holding: eg, Gray v Motor Accident Commission (1998) 196 CLR 1

Following on from last week
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– Onus of proof: whereas trespass requires the plaintiff to 
prove the trespassory act on the BOP and no more (although 
the defendant may disprove intention or negligence by 
showing they were utterly without fault), the action on the 
case required the plaintiff to prove the fault element: ie, that 
the surgeon or ferryman had not performed an undertaking 
with due care  

– For more, see Balkin and Davis pp 42-44, [2.74]-[2.84], where the authors 
distinguish between trespass and negligence, identifying some 8 
differences between the causes of action (some of which overlap).  

Following on from last week
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– Highway cases form a special category of trespass actions
– Highway cases involve factual scenarios where a plaintiff is 

injured on a public road
– As we have seen, for trespass, the plaintiff does not have to 

prove fault or intention to succeed; it will be enough that the 
plaintiff shows that the defendant interfered with the plaintiff’s 
protected interests – that they committed a trespassory act
– No proof of damage or fault is necessary and the defendant 

may disprove fault (by showing they are ‘utterly blameless’)

– However, in highway cases, the plaintiff must prove the fault of 
the defendant. 

– They must prove that the other person on the highway (driver, 
pedestrian, etc.) was at fault

The ‘highway case exception’
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– What is the rationale for the rule of fault-based liability in highway cases?

(1) First, implied consent

All road users have impliedly consented to the possible dangers of the road 
when they use it; however, they have not consented to the intentional or 
negligent acts of another user. Thus, trespass on the highway will only lie 
where the plaintiff can show that they were impacted or harmed by an 
intentional or negligent act; road-using defendants who act unintentionally
and without negligence will not bear liability for trespass in road accidents.

(2) Second, co-existing and conflicting rights

It has been said that road users enjoy both co-existing and conflicting rights 
to use the road; therefore, in order for one of them to be liable for their 
actions on the road, ‘neglect or default’ must be proved.

On this, see Balkin and Davis, p 29 [from 2.31].

Highway cases in trespass
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– See Limitation Act 1969 (NSW) s 14:

NSW limitation periods for civil causes of action

• Cf s 19 re: compensation to relatives claims (3 years after 1990)
• Cf s 26 re: an action for contribution (2 or 4 years, depending)

Previously, trespass actions could not be pleaded after four years, and 
actions on the case could not be pleaded after six years.
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– As we have seen, a fault element, meaning intention or 
negligence, is an essential component of an action for trespass

– However, as we have also seen, intention is not necessary to 
prove in an action of trespass

– In this narrow sense, the tort of trespass has been (confusingly) 
called a tort of ‘strict liability’

– What this means is that a ‘prima facie case’ will succeed without 
any need to prove the fault (intention or negligence) of the 
defendant

– However, if the defendant can prove (BOP) there was no fault 
element—no intention or no negligence so they are ‘utterly 
without fault’—they will be ‘without fault in law’ and will negative
(or defeat) the prima facie case against them

Fault in trespass
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– To illustrate the way in which the absence of fault – that is, 
being ‘utterly without fault’ or without ‘fault in law’ (Windeyer
J in McHale v Watson at 388) – is and has been understood in 
the jurisprudence/common law, we should turn to the cases

– ✴Weaver v Ward (1617) 80 ER 284 

– Holmes v Mather (1875) LR 10 Exch 261
– Stanley v Powell [1891] 1 QB 86

– ✴Williams v Milotin (1957) 97 CLR 465

– ✴Venning v Chin (1974) 10 SASR 299

Fault in trespass
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✴Weaver v Ward (1617) 80 ER 284 
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– Thomas Weaver (plaintiff) sued George Ward (defendant) for 
trespass (assault and battery), alleging that Ward had shot him 
during a military exercise

– Both Weaver and Ward were trained soldiers, both armed with 
muskets

– Ward discharged his musket accidentally, by misfortune and 
against his will (casualiter, per infortuniem, and contra 
voluntatem suam)

– Sir Henry Hobart CJCP (Chief Justice of the Common Pleas): 
Because trespass is not a felony (and does not require felonius
mind) and because it gives damages only for hurt or loss, ‘no 
man shall be excused from trespass except it may be judged 
utterly without his fault’

Weaver v Ward 
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Examples of ‘utterly without fault’ according to Hobart CJCP:
– ‘As if a man by force take my hand and strike you’

– … ‘or if here the defendant had said, that the plaintiff ran cross his piece 
when it was discharging’

– … ‘or had set forth the case with the circumstances, so as it had appeared 
to the court that it had been inevitable, and that the defendant had 
committed no negligence to give occasion to the hurt’

– So, does ‘utterly without fault’ mean something like:

– a lack of control (involuntariness?) on the part of the defendant?

– a situation where the plaintiff contributed to or rendered possible 
(inevitable?) the trespass themselves (recall Hutchins v Maughan and the 
bait traps, where the dog owner, Hutchins, entered the land); and

– A situation where the trespass is inevitable and there is no negligence on 
the defendant’s part?

Weaver v Ward
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Holmes v Mather (1875) LR 10 Exch 261
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Holmes v Mather

• A ‘running down’ case on a highway
• Mather (D) had a servant who was driving a horse-drawn 

carriage along the road when the horses bolted onto the 
footpath after being startled by a barking dog

• The horses struck Holmes (P), a young girl, who was ‘in the 
highway’

• However, the servant was not at fault (and therefore the master, 
Mather, was not at fault either), as the servant had ‘done his 
best under the circumstances’ and the ‘alleged trespass in giving 
the horses direction towards the plaintiff was not a wrongful 
act’; according to Bramwell B (Baron of the Exchequer)
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Bramwell B at 267:
The driver is absolutely free from all blame in the matter; not only does he 
not do anything wrong, but he endeavours to do what is the best to be 
done under the circumstances. The misfortune happens through the horses 
being so startled by the barking of a dog that they run away with the groom 
and the defendant, who is sitting beside him. Now, if the plaintiff under 
such circumstances can bring [or succeed in] an action, I really cannot see 
why she could not bring an action because a splash of mud, in the ordinary 
course of driving, was thrown upon her dress or got into her eye and so 
injured it … For the convenience of mankind in carrying on the affairs of 
life, people as they go along roads must expect, or put up with, such 
mischief as reasonable care on the part of others cannot avoid. I think the 
present action not to be maintainable.

Holmes v Mather
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– Powell (D) fired at a pheasant while 
part of a shooting party

– A pellet from his gun ricocheted off a 
tree and wounded Stanley

– Stanley was an assistant, carrying 
cartridges

– Could Powell be liable in trespass?

Stanley v Powell [1891] 1 QB 86

– A jury had been empanelled in the Queen’s Bench; the jury found there 
was no negligence on Powell’s part (but was he ‘utterly without fault’?)

– Accordingly, Denman J found that, absent negligence or intention, Powell 
could not be liable in trespass:

No decision… can be found [holding] that if A is injured by a hot gun fired at a bird by B, 
an action of trespass will necessarily lie, even though B is proved to have fired the gun, 
without negligence and without intending to injure the plaintiff…
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– This case has led to some confusion in the Australian judicial reasoning, 
because, in Stanley, Denman J said he could find nothing in the 
defendant’s report to suggest the he had to plead that an accident was 
‘inevitable’
– As Brereton JA (Appeal Justice) has pointed out in the NSW Court of Appeal 

decision State of NSW v Ouhammi [2019] NSWCA 225, this seems to contradict 
Weaver, where Hobart CJCP gave examples of ‘utterly without fault’ and 
included the example in which the action had to have been ‘inevitable’ 

– As the authors write in Balkin & Davis (p 33 [2.45]), Stanley deviates from many 
authorities suggesting a ‘mere’ lack of fault is not enough to escape liability; 
rather, for the defendant to go free, something more than mere faultlessness or 
mere blamelessness is needed (‘utterly without fault’; inevitability, etc.)

• However, Windeyer J, as a single judge of the HCA in McHale v Watson 
(1964) 111 CLR 384 (coming up later), appears to endorse Stanley! 

– Notably, the next case, the Australian HCA case of Williams v Milotin
(1957) 97 CLR 465 does not endorse Stanley

Stanley v Powell 
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– This case confirmed that 
the principle from Williams 
v Holland: namely, that 
where a ‘direct’ injury is 
sustained by the plaintiff 
through the defendant’s 
negligence (‘direct 
negligence’), the plaintiff 
may bring an action either

– in trespass or 
– in negligence [or 

historically an action on 
the case] 

✴Williams v Milotin (1957) 97 CLR 465
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– Infant on bike (represented by his ‘next friend’) sued for 
personal injuries after being struck by alleged negligent 
car driver 

Two questions for the HCA:
1. Limitation period:

– The relevant Limitations Act 1936-1948 (SA) imposed 
two different limitation periods for the different 
forms of action: 

• Six years for actions on the case (s 35); and
• Three years for trespass (s 36)

– Because this was brought after three years, was it 
barred under s 35? 

– Unanimous HCA found that because, historically, the 
action could brought either as trespass or case, and 
because it was in fact brought as an action on the 
case in this instance, the limitation under s 36 did 
not apply.

Williams v Milotin
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2. What distinguishes the forms of action and how can they be brought?

… as only the negligence of the plaintiff is relied upon, while the cause of 
action might have been laid as trespass to person, the action might also 
have been brought as an action on the case to recover special or particular 
damage caused by the defendant’s negligence. Had the damage been 
caused indirectly or mediately by the defendant or by his servant,... the 
action must have been brought as an action on the case and not otherwise 
(Dixon CJ, McTiernan, Williams, Webb and Kitto JJ AT 471)

– This principle was affirmed in NSW v Lepore (2003) 195 ALR 
412):

Negligently inflicted injury to the person can… be pleaded as trespass…, but 
the intentional infliction of harm cannot be pleaded as negligence 
(Gummow and Hayne JJ at 470)

Williams v Milotin
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✴Venning v Chin (1974) 10 SASR 299
(Supreme Court of South Australia)
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– Venning, a female pedestrian, was struck down by a male defendant, 
Chin, while crossing a public highway, and she suffered serious personal 
injuries

– Venning sued Chin for trespass, claiming damages for her injuries and 
her husband claimed loss of her services

– The trial judge, Hogarth J, could not find positively that the defendant 
was guilty of any negligence but ‘equally unable to find positively that he 
was not guilty of such negligence’

– Hogarth J found contributory negligence on the part of the plaintiff 
(Venning) because she had crossed the road carelessly, and could not 
find the defendant liable for negligence; the plainitiff’s claim therefore 
failed in negligence, where proof of fault (negligence) must be shown by 
the plaintiff

– The plaintiff appealed to the Supreme Court of South Australia

Venning v Chin
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– A majority of the appeal Court found that the defendant was 
negligent in causing the plaintiff’s injuries, and apportioned the 
damages 40% to the plaintiff and 60% to the defendant (Jacobs 
J dissenting)

– However, to reach this conclusion, the Court had to ask: 

1. Was an action in trespass open to the appellant (Venning) 
on the facts: namely, where the injury is caused by negligence?
2. Who bears the onus of proof in highway cases?

Venning v Chin
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1. Will trespass lie where an injury is caused by negligence?
– Bray CJ said that the Australian HCA case Williams v Milotin

(1957) 97 CLR 465 was binding on the SASC rather than the 
English authority Letang v Cooper [1965] 1 QB 232

– Lord Denning MR (Master of the Rolls) had found in Letang that 
the unintentional infliction of an injury on a highway could lie 
(be sued on) only in negligence – not trespass (English position)

– But in Williams v Milotin (Casebook, p 6), a unanimous HCA 
found the rule in Williams v Holland to be part of Australian 
law: namely, sometimes, the same facts of a highway case may 
give rise to an action either in trespass or negligence

– Accordingly, Bray CJ found that a trespass action (unintentional 
or negligent trespass) was open to Venning in these 
circumstances

Venning v Chin
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1. Who bears the onus of proof in highway cases?
– Bray CJ examined the authorities and concluded (following 

McHale v Watson (1964) 111 CLR 384 per Windeyer J) that ‘the 
onus of proof was on the defendant to prove that [the 
trespassory act] was neither intentional nor negligent’ 
–McHale had followed the full NSW Supreme Court in Blacker 

v Waters (1928) 28 SR (NSW) 406
– However, Bray CJ then had to consider whether highway cases 

were an exception, which involved some ‘difficulty’ [313]

Venning v Chin
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– In doing so, Bray CJ rejected Diplock J’s reasoning in Fowler v 
Lanning [1959] 1 QB 426, which said that intention was an 
essential element of trespass

– However, Bray CJ found that, in Australia, an action for 
‘negligent trespass’ is maintainable for highway cases, because 
in these exceptional cases the plaintiff must prove intention or 
negligence on the part of the defendant:

‘… Highway accidents are an exception [and] in trespass for 
injury on the highway the onus is on the plaintiff to prove 
either intention or negligence on the part of the defendant 
[322]

Venning v Chin
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– So, while there is the possibility of negligent trespass in Australia (in 
highway cases), this is not so in England

– Negligent trespass was rejected in England in Fowler regarding the 
plaintiff’s onus to prove intention but then expanded in Letang v 
Cooper [1965] 1 QB 232

– In Letang, Denning MR decided to dispense with the old ‘forms of 
action’ (trespass and case) altogether and stated the law as follows:

If [the defendant] does not inflict injury intentionally, but only unintentionally, 
the plaintiff has no cause of action to-day in trespass. His only cause of action is 
in negligence, and then only on proof of want of reasonable care. If the plaintiff 
cannot prove want of reasonable care, he may have no cause of action at all. 
Thus, it is not enough nowadays for the plaintiff to plead that "the defendant 
shot the plaintiff". He must also allege that he did it intentionally or negligently. 
If intentional, it is the tort of assault and battery. If negligent and causing 
damage, it is the tort of negligence.

Venning v Chin
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– As we have seen already, in trespass in Australia, a plaintiff need only prove 
that a direct and immediate act of the defendant has caused a trespassory 
impact or breach

– The onus then passes to the defendant to prove, on the balance of 
probabilities, that the trespassory act occurred without fault in law, or 
‘utterly without fault’

– The degree of ‘faultlessness’ will be explored in the following cases

– But in terms of the onus of proof, the above principle states the Australian 
law, other than for highway cases, where the plaintiff must prove the 
defendant’s intention or negligence

– As we have also seen, this Australian position is contrary to the modern 
English law (Fowler v Lanning per Diplock J), which has adopted the principle 
that, in all circumstances, the plaintiff alleging trespass bears the onus to 
prove the defendant was at fault

Onus of proof of fault in trespass cases
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– In a domestic altercation,
Nutt, the mother-in-law of 
Platt, was injured when her 
hand penetrated a glass 
panel in the front door of a 
family home; 

– Nutt had slammed the 
door, but he denied that he
had done so with an 
intention to injure

✴Platt v Nutt (1988) 12 NSWLR 231 
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– Clarke JA, who wrote the leading judgment for the majority, 
said:
- A ‘defendant [need not] personally strike the plaintiff with 

his fist … [because the action] extends to [being] struck by 
a missile [or any] object set in motion by a defendant’

- Where a ‘defendant sets in motion an unbroken series of 
continuing consequences the last of which [causes] injury… 
he may be liable in trespass… ‘

Platt v Nutt
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Clarke JA: If the respondent (the mother-in-law, Nutt), had
– ‘been in a position of danger from the closing door and had 

received the injuries to her hand when acting in self 
protection [then] the appellant would have been liable’ (245)

– ‘not been in a position of danger and [she was injured] in… 
taking positive action… to thwart the appellant… she would 
fail… because the injuries resulted from her own 
independent action’ (245)

– This reasoning concerns both the meaning of directness and
the onus of proof in cases where directness is unclear

– Thus, this case is about onus of proof of the trespassory act 
rather than onus of proof of fault

Platt v Nutt
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Clarke JA:
Let me add an extreme example… A thrusts his fist in a forceful manner 
towards B but does not touch him. He leaves his arm thrust out. Minutes 
later when there is no question of self-defence B swings a blow at A and in 
doing so strikes his face against A’s outstretched fist and sustains an injury. 
B would fail in an action of trespass in respect of that injury, not because A 
could show an absence of negligence but because B’s injury was not the 
result of A’s earlier use of force. (246)

– Applied to this case, the respondent (Nutt’s) injuries could not 
be said to have been the result of the appellant’s direct 
trespassory action rather than the result of her own wilful act

Platt v Nutt
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– This was because there was no evidence that the respondent’s 
arm had been raised to the glass pane in self-protection or had 
otherwise been an involuntary action, such as a spasm, that 
satisfied the court on the balance of probabilities

– As Clarke JA said, considering the possibility of a prospective 
successful claim in negligence: 

It seems to me that inability of the respondent to satisfy the judge 
that she was injured as a result of reflex action is destructive of 
the submission (248)

Platt v Nutt



Page 37The University of Sydney

– Even though we did not look at its facts, recall that in Fowler v 
Lanning [1959] 1 QB 426, the English position was settled

– The English position is different to the Australian position
– In England, the plaintiff must show proof of intention (fault) 

to make out an action in trespass (or negligence); whereas
– In Australia, the plaintiff only must show proof of directness 

(that the trespassory impact was a direct and immediate 
consequence of the defendant’s actions)

Whence the Aus position? Windeyer J in McHale v Watson:
Is it for the plaintiff to establish that the missile with which she was hit was 
thrown with intent to hit her or so negligently that it did so – or is it for the 
defendant who threw it to prove an absence of intent and negligence on 
his part? I think the latter view is correct. (388)

Platt v Nutt
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– Now, interestingly, in his dissenting judgment, Kirby P 
(President of the Court of Appeal) said the following

In my opinion the time has come for this Court to take the step 
which Diplock J took in Fowler in England in 1954 and which 
McGregor J took in Beals in New Zealand in 1960. Such a change 
may readily be adopted by the Court, in the development of the 
common law… By assigning the burden of proof to the person 
who asserts the wrong, the Court, far from departing from 
ordinary principle, is bringing this cause of action into conformity 
with the normal principle applied elsewhere.

Platt v Nutt
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Question time

What adjective (or describing 
word) would you use to describe 
Kirby P’s suggestion (in dissent) 
in Platt v Nutt, in which his 
Honour says that Fowler should 
be preferred to McHale?

Or go to menti.com and use the 
code 1047 6912
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Blacker v Waters (1928) SR (NSW) 406 (Full Court)
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– Susan McHale, a 9-year-old, sued Barry 
Watson, 12 (and his parents), for personal 
injuries she suffered as a result of Watson 
throwing a metal dart at her (intentionally 
or negligently: the suit was brought for 
trespass and negligence in the alternative)

– Note: This case was heard by a single judge 
in the HCA, Windeyer J, sitting in the 
Court’s original (and not appellate) 
jurisdiction; this this was because the 
parties lived in different states (see s 75(iv) 
Australian Constitution)

McHale v Watson (1964) 111 CLR 384 

– This means the HCA was the first court to hear the matter

– it was appealed to the full HCA and affirmed in 1965

– Notably, Dr JJ Bray QC was counsel for the plaintiff and then the appellant 
(that is, Bray CJ from Venning v Chin) 
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Windeyer J at 388: 
Is it for the plaintiff to establish that the missile with which she was hit was thrown 
with intent to hit her or so negligently that it did so – or is it for the defendant who 
threw it to prove an absence of intent and negligence on his part? I think the latter 
view is correct. 

Windeyer J at 388 indicates that a non-volitionary act may have been needed 
to escape liability for being ‘utterly without fault’ but also then reduces the 
rule to ‘an absence of such negligence as constitutes fault in law.’ In reference 
to Weaver v Ward, he writes:

I read contra voluntatem as relating there (in Weaver v Ward) to volition rather than 
intent; but there is no need to pursue the refined distinctions of later times. The 
words "utterly without his fault" mean, as the context and later decisions make 
clear, not an absence of all ground for blame and censure of any kind but an 
absence of such negligence as constitutes fault in law.

– Note than Balkin & Davis takes a dim view of this decision, 
suggesting that it appears to follow Stanley (see p 37 [2.63])

McHale v Watson
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Cases that stand for the ‘correct’.  Australian proposition that the 
onus is on the defendant to disprove intention or negligence:

• McHale v Watson ✅
• Williams v Milotin (unanimous HCA in obiter dicta) ✅
• Gummow J (dissenting) in Stingel v Clarke (2006) 226 CLR 442 at 47
• Carter v Walker (2010) 32 VR 1 (unanimous Victorian CoA)
• Croucher v Cachia (unaninmous NSW CoA) ✅
• NSW v Ouhammi (majority of the NSW CoA)
• Cooper v Neubert [2017] TASSC 33 (Estcourt J qtng Gummow J from Stingel at 7)

Cases that stand for the alternative proposition: namely, that the
plaintiff bears the onus to prove intention or negligence:

• English cases including Fowler v Lanning and Letang v Cooper ✅
• Kirby P’s dissent in Platt v Nutt ✅
• Obiter statement of the ACT Supreme CoA in Armellin v Ljubic [2009] ACTCA 22 
• Dale v Fox [2012] TASSC 84 Evans J (adopting reasoning of Kirby P in Platt)

The onus divergence
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Kirby P’s dissent in Platt at 239:
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Kirby P’s dissent in Platt at 240:
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– The plaintiff, Dennis Cachia, while 
trimming a boundary hedge, exchanged 
‘oral unpleasantries’ with his neighbour, 
Ronald Croucher

– In disputed factual circumstances,
Cachia was injured seriously by
gardening shears wielded by Croucher

– Plaintiff sued for, alternatively, trespass
(battery) and negligence in the NSW 
District Court

– Primary judge found in favour of
plaintiff, but CoA allowed an appeal by
the defendant based on deficiencies in
the factual findings and errors in 
identification of legal issues in the 
primary decision

Croucher v Cachia [2016] NSWCA 132
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Croucher v Cachia

– Note that some issues in this case concerned the application of 
certain provisions of the Civil Liability Act (NSW), which we 
have not yet studied

– The relevant passages in the case to trespass and today’s 
lecture occur in paragraphs 19 through 29 of  Leeming JA’s 
reasons
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Croucher v Cachia
[23] … It is clear law in this country that trespass to the person caused by a 
blow does not require the plaintiff to prove anything about intention. I cannot 
put the point more clearly than did Jacobs JA… in Timmins v Oliver 
(unreported, New South Wales Court of Appeal, 12 October 1972)… , saying:

Nothing more has ever been required in an action based on trespass 
than an allegation of the battery and it is too late in the day to change 
this now. ... Can we as the curtain falls for the last time on declarations 
in trespass which have held the stage for centuries say that the play has 
all this time been played wrongly and according to a bad script? I think 
not.

[24] The fact that the onus lay on the defendant, and the nature of what 
was required to be proven, was explained by Windeyer J in McHale v Watson 
… and by Street CJ … in Blacker v Waters … , in both cases tracing the matter 
back to Weaver v Ward (1616)... There it was said that no man may be 
excused of a trespass “except it may be judged utterly without his fault”. The 
position in this respect is essentially unchanged four centuries later. 
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Croucher v Cachia
Leeming JA at 26:

True it is that English law has diverged in this respect, although not without 
contemporaneous criticism … but it remains the law in Australia until the High 
Court determines otherwise. I am aware that this has been criticised by some, 
notably Professor Fleming. But what that distinguished legal academic called 
a “misplaced cult of historicism”, I would regard as nothing other than the 
ordinary operation of legal precedent … More generally, there is no reason for 
Australian common law to reflect the orderly division seen in systems deriving 
from Roman law: see P Handford, “Intentional Negligence: A Contradiction in 
Terms?” (2010) 32 Sydney Law Review 29 at 32-33, … . Negligence is centuries 
younger than trespass to the person. There is no good reason for confining 
the scope of trespass to intentional acts now, decades after what Gleeson CJ, 
McHugh, Gummow and Hayne JJ called the “imperial march of modern 
negligence” (Astley v Austrust Ltd [1999] HCA 6; 197 CLR 1 at [48]), in order to 
achieve the profoundly ahistoric result that the torts cease to overlap.

– Is this an appeal judge expressing comfort with potential confusion?
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The argument, as it was developed before us, became a direct invitation to 
this Court to go back to the old forms of action and to decide this case by 
reference to them. The statute bars an action on the case, it is said, after 
three years, whereas trespass to the person is not barred for six years. The 
argument was supported by reference to text-writers, such as Salmond... I 
must say that if we are, at this distance of time, to revive the distinction 
between trespass and case, we should get into the most utter confusion. 
The old common lawyers tied themselves in knots over it, and we should 
do the same. Let me tell you some of their contortions.

… 

I must decline, therefore, to go back to the old forms of action in order to 
construe this statute. I know that in the last century Maitland said “the 
forms of action we have buried but they still rule us from their graves”. But 
we have in this century shaken off their trammels. These forms of action 
have served their day.

Compare Leeming JA’s approach with that of Denning MR in 
Letang v Cooper, the latter being expressed in this passage:
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– As mentioned earlier, Gummow and Hayne JJ (at 270) found 
that where an intentional infliction of harm has occurred, then 
the victim could not sue for negligence in Australia

As Williams v Milotin (349) makes plain, negligently inflicted injury to the person 
can, in at least some circumstances, be pleaded as trespass to the person, but 
the intentional infliction of harm cannot be pleaded as negligence (350). The 
appellants allege intentional trespasses to the person, not negligence…

– In the same case, McHugh J says ‘Since the abolition of the 
forms of action, a plaintiff may, if he or she chooses, sue in 
negligence for the intentional infliction of harm’ (at 162).

– For authority for this statement of law, McHugh J cites the last 
case on our reading list for this topic: Gray v Motor Accident 
Commission (1998) 196 CLR 1.

New South Wales v Lepore (2003) 212 CLR 
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– This case concerned the award of exemplary damages, which we will study 
later

– It involved the appellant, Gray, being seriously injured when he was struck 
by a car driven at him deliberately by Darren Bransden, who was sentenced 
to prison for causing grievous bodily harm with intent

– Gleeson CJ, McHugh, Gummow and Hayne JJ at 21-22:

Provoked by differing limitation periods for claims for damages for 
personal injury caused by negligence and other torts, there was a deal of 
debate in the 1960s about whether trespass to the person could be 
committed negligently [citing Letang v Cooper). 
We do not think it necessary to revisit that debate. No question arises 
here of an intentional wrong being committed by inadvertence. 

So all seems well and uncomplicated…

✴Gray v Motor Accident Commission (1998) 196 CLR 1
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– Gleeson CJ, McHugh, Gummow and Hayne JJ at 22:
Ordinarily, then, questions of exemplary damages will not arise in most negligence 
cases be they motor accident or other kinds of case. But there can be cases, framed 
in negligence, in which the defendant can be shown to have acted consciously in 
contumelious disregard of the rights of the plaintiff or persons in the position of the 
plaintiff. Cases of an employer's failure to provide a safe system of work for 
employees in which it is demonstrated that the employer, well knowing of an 
extreme danger thus created, persisted in employing the unsafe system might, 
perhaps, be of that latter kind. No doubt other examples can be found.

Gray v Motor Accident Commission 



Page 54The University of Sydney

– Note that these kinds of cases are unusual (involving an 
employer here); however, the above statement may leave the 
door open for some form of ‘intentional’ – or at least 
‘consciously in contumelious disregard’ – form of intentional 
negligence

Question in reader: Is intention relevant at all if the defendant 
objectively failed to behave as a reasonable person? 

– Although note that Gummow and Hayne JJ contradict this 
statement (and it is part of their own joint reasons here) later 
in Lepore; but cf McHugh J. 

Gray v Motor Accident Commission 
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Thank you and wrap up

• Please be patient as I prepare my podcast!
• Please email convenor Dr Gemma Turton for personal inquiries 

but use the Discussion on Canas for most things
• Regarding the ‘handout on answering problem questions’ 

noted in the Reading Guide for this week, it is available on 
Canvas: Go to: Modules > Unit of Study Information > 2018
Torts Problem-solving Guide

• Please take questions you may have about the substantive law 
of torts to your tutors


