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There’s no sufficient text
No textbook in Australia, Canada, New Zealand or the UK 
explains the form or function of the masses of annual 
and standing appropriation legislation in each 
jurisdiction, or the statutes under which sovereign 
borrowing occurs, or the legislation governing the public 
finance activities of central banks. Hidden within that 
intellectual void lies most of the law of public finance.

Ø Bateman, Public Finance and Parliamentary Constitutionalism (CUP 2020), 15



Complications: Spending (s 83)

1. The so-called ‘spending power’ in s 83 of the 
Constitution is not in practice (or seemingly at law) a 
parliamentary power but rather an executive one.

This may be dispiriting to learn (and teach) if we had 
thought that Parliament was effectively, or even legally 
(through a veto power), in control of the finances. 



Complications: CRF (s 81)
2. The Consolidated Revenue Fund, which exists by dint of the 

‘appropriations power’ (Constitution s 81; but also ss 83, 3, 66) is 
not actually a finite ‘kitty’ into which taxpayers’ taxes are 
deposited (eg, by the Australian Taxation Office), as appears to be 
largely assumed. 

Rather, the CRF is more complicated. It is in a legal concept; is 
notionally self-executing and does not actually appear to be 
accessible, or its full quantum knowable, at any single point in time. 
This may be as confusing for students as it has been for apex courts!



Complications: Appropriations (s 83)
3. Special appropriations and standing appropriations can set aside 

(‘hypothecate’) or even ‘bake in’ an unspecified amount to be spent on 
a government program over an unspecified period of time.

For example, Medicare: will a person entitled to a rebate ever have their 
request declined because there are ‘insufficient funds’ in the CRF? No. And 
when we understand that the CRF is not a ‘bank account’ (as just 
discussed), this is even more absurd. 

We just don’t teach or learn this, despite many debates about public 
spending focusing on debt and deficits.



Teachables: Spending (s 83)
1. Highlighting that the spending power is an executive

rather than parliamentary power demonstrates just 
how political or politicised (as opposed to 
democratic) the government’s authority to spend 
money is. 

I speak here in terms of the legal distribution of power: the 
executive has all the cards. Is this well (enough) known?



Teachables: CRF (s 81)
After all, how can a government engage in ‘deficit spending’ or 
report a ‘fiscal deficit’ if they cannot spend more than they tax?

• Confirming the legal and fiscal reality of the CRF, and what it means for an 
executive to use it, may enable better knowledge to circulate about the legal 
reality of this Constitutional device. 

• This knowledge may offset popularist notions expressed in such formulations 
as “more government spending requires higher taxes.” 

• To be fair, this is an arguable postulation of macroeconomic theory; but it is 
not a postulation that faithfully describes the legal mechanisms that facilitate 
government spending. 



Teachables: Appropriations (s 83)
As with legal knowledge about the legal ‘abstraction’ that is the CRF, knowledge about 
appropriations, and specifically ‘special appropriations’ (including knowledge about the
common law and operations of the finance department), tells us (and students), eg:

• Precisely how government can lawfully spend money (for what purposes); It 
appears to be open-ended and self-determined (Brown v West; Combet v Cth) 

• Whether an appropriation that is an ‘Advance to the Finance Minister’ (AFM) is 
lawful (it is: see Wilkie v Cth; Aus Marriage Equality Ltd v Minister for Finance)

• Whether appropriations can include money that is not government money: 
seemingly they can, through ‘net appropriation’ agreements determined by the 
Finance Minister under the Financial Management and Accountability Act 1997 
(Cth) s 31.



Broader teachables (beyond today’s scope)
• We live in a late capitalism defined by ‘financialisation’
• It arguably emerged with the floating of the US dollar (the end of Bretton 

Woods) and the emergence of Volcker-economics (deficit hawks and shock 
austerity)

• Today, the private sector is overrun by stock buy backs and corporate raiding, 
while governments engage in corporate bailouts: ie, appropriating from the 
CRF for the private sector (eg, JobKeeper subsidies) but for ‘public purposes’

• In this context, any analysis of what is ‘material’ should account for the legal 
source and operations of financial power, especially as it impacts the ‘non-
financial’ class: those who are not beneficiaries of financial capital



Broader teachables (beyond today’s scope)
• Similarly, even the way in which government finances itself has changed drastically in the 

last twenty years, most notably since the GFC
• A government is commonly financed not by taxation revenues but by monetary finance

from the central bank (the RBA):
• Direct financing may involve the RBA purchasing newly issued government bonds from

the government and, in payment, marking up the fiscal assets in government accounts 
(‘printing money’)

• Indirect financing (eg, quantitative easing) may involve the RBA purchasing government 
bonds from the open market, providing banks with more liquidity (money) and allowing 
them to lend more to customers (creating more private sector debt)

• In my opinion, these tactics stems from an overarching neoliberalist preference to restrict 
or constrain executive-led appropriations from the CRF; in a sense, it represents the 
expansion of the spending power: the executive still exercise it, but it’s financialized power



A ‘spending’ power?
The Commonwealth has a ‘power’ to spend money under s 81, but:
… the appropriating and spending power is intended to be confined to the purposes in 
respect of which the Parliament can make laws. Such a limitation, however, is not 
expressed; if it exists at all it is implied.

Ø Quick and Garran, 1901

There is not and never has been a rational basis for the federal spending power in 
Australia. The original provisions were included in the Constitution as a result of 
compromise between delegates who differed amongst themselves as to their 
meaning.

Ø Cheryl Saunders, The Development of the Commonwealth Spending Power’ (1977) 11(3) MULR



Whose spending power?

• The ‘vertical fiscal imbalance’ of revenues (of course) means that the 
Commonwealth has a much greater spending power than that of state 
or local governments

• Eg: the states’ health and education systems are almost entirely 
dependent on Commonwealth spending

• For the December-March quarter 2021-2022, the Cth received 135.4 b 
in taxation revenue (80.36%); state and local government taxation 
revenue, by contrast, was 33.1b (19.64%) (Source: ABS)



But really: whose spending power?

‘A paradox of parliamentary constitutionalism is that parliaments do 
not control public finance.
….
[Similarly,] Judiciaries occupy no systemic position in public finance, 
lacking any meaningful jurisdiction over the legality of public spending, 
debt or monetary finance, while only intervening sporadically in 
taxation disputes and not invariably in support of parliaments.’

Ø Bateman, Public Finance and Parliamentary Constitutionalism (CUP 2020), 1



It’s the executive

Despite enacting gargantuan tax and appropriation statutes, the 
financial powers of parliaments are ceremonial and passive, while 
executives’ [powers] are practical and potent. Executive organs 
carry out all financial planning, possess a veto over all financial 
legislation, exercise broad delegated statutory power over public 
expenditure, determine when and how to issue sovereign debt, 
supervise the wider executive’s use of economic resources and 
dictate the form and content of public accounts. Parliaments ratify 
the financial legislation developed by executives and exercise a 
weak form of ex post review of public spending.

Ø Bateman, Public Finance and Parliamentary Constitutionalism (CUP 2020), 1



The Executive’s Initiative
Ø Elder and Fowler, House of Representatives Practice (7 ed, Cth, 2018), 415



Ø Elder and Fowler, House of Representatives Practice (7 ed, Cth, 2018), 416



An illustration: ‘A bigger Medicare’

Let’s imagine the executive members of Commonwealth 
government, in a cabinet meeting, decided today to use their 
spending power to introduce new Medicare legislation in the 
form of a special appropriation Bill or Act, the Bigger Medicare 
Act 2022 (Cth), which would draw moneys from the CRF to 
expand the services of Medicare to fully insure (pay for) mental 
health treatments, dental treatments, and health and fitness 
programs for all Australian citizens/Medicare cardholders



Spending power issues?
• In the Pharmaceutical Benefits Case, the Pharmaceutical Benefits 

Act 1944 (Cth), which proposed a scheme of free medicine paid for 
by the Commonwealth, was declared invalid by the High Court 
because it was ‘far more than an appropriation Act’ and really 
sought to ‘control medical practice’ (Latham CJ 260, 263)

• The problem was soon overcome when the Chifley Labor
government held a referendum, in 1945, to insert a Constitutional 
‘benefits power.’ 

• The referendum passed, giving the Commonwealth a power to 
legislate on a wide variety of social services, including medicine



But what’s the catch? 

(xxiiiA.) The provision of maternity allowances, widows' pensions, child endowment, 
unemployment, pharmaceutical, sickness and hospital benefits, medical and dental 
services (but not so as to authorize any form of civil conscription), benefits to students 
and family allowances

• The parenthetical text, insisted upon by Liberal opposition leader Menzies, 
has been understood to mean that the Commonwealth cannot co-opt 
private medical and dental practitioners to a public purpose

• In other words, Menzies’ caveat means the government cannot enact a law 
the controls the practices of medical practitioners; they can pay benefitd
(subsidise) citizens for medical services, but those practitioners may set fix 
their own fees



Mandatory bulk billing is constitutionally impermissible pursuant to the civil conscription 
caveat in s 51(xxiiiA) …. Since the enactment of the Australian Medicare system, Australian 
doctors have always been free to set their fees as they wish and not bulk bill if they don’t 
want to. … [O]f course success depended on the Medicare rebate being adequate and 
acceptable remuneration for doctors, and initially it was. Doctors are not permitted to charge 
any out of pocket amount when they bulk bill and must accept the government rebate as full 
payment for their service. Over time, as rebates have failed to keep pace with medical 
practice running costs, bulk billing rates have declined.

• Despite this, bulk billing was made mandatory for some services during 
COVID-19 (no constitutional challenge was mounted)

Ø Margaret Faux, 'Frenetic law making during the COVID-19 pandemic: the impact on doctors, patients and the Medicare system' on AUSPUBLAW
(24 April 2020) <https://auspublaw.org/blog/2020/04/frenetic-law-making-during-the-covid-19-pandemic-the-impact-on-doctors-patients-and-
the-medicare-system/>

For example, bulk billing is the practitioner’s choice





Special appropriations issues?
If it is a limited special appropriation (ie, just for a few years of for a limited sum), then a 
special account might be established under the Bigger Medicare Act 2022 (Cth) or by the 
Finance Minister under the Public Governance, Performance and Accountability Act 2013
(Cth) ss 78, 80



Special appropriations: eg, Medicare Agreements
The Australian National Audit Office notes that, from 1993–94, Medicare 
agreements have always been funded by a special appropriation. 

• The report warns, however, about constitutional risks facing entities that might 
make an overpayment through a special appropriation (when depending on 
information from recipients) and thereby breach s 83 of the Constitution

• Arguably, a technical case could be made that the Commonwealth breaches the
Constitution whenever it pays someone not entitled to receive moneys; a case of 
robodebt reversed?

Ø ANAO, Management of special appropriations, 
https://www.anao.gov.au/work/performance-audit/management-
special-appropriations

https://www.anao.gov.au/work/performance-audit/management-special-appropriations


Special appropriations: eg, Medicare Agreements
• The same constitutional risks are expressed in the latest drafting 

directions for the office of Parliamentary Counsel
• This is because any drawing of money from the CRF without a valid 

appropriation in law would breach the Constitution (s 83)



Special appropriations: currently, 167 are ‘unlimited’



Finally, the CRF (circling back)
The [CRF] is an abstraction which is descriptive of the totality of 
moneys received ‘by the Executive Government of the Commonwealth’ 
irrespective of where they happen to be held. Once moneys are 
received by the Executive Government, they become part of the [CRF] 
by force of s 81 of the Constitution. … [T]he purpose … is not to ensure 
that revenue raised by the Commonwealth is held in any particular 
bank account or at any particular place but to ensure that once moneys 
are received by the Commonwealth they are not expended except 
under the authority of Parliament.

See Cemetery Reserve Case (1993) 176 CLR 555, 599 (McHugh J)



The CRF’s unknowability and special appropriations
• Amounts in the CRF appear to be very closely linked to the accurate 

reporting of special appropriations 
• The ANAO has reported on some improved reporting practices but notes a 

continuing ‘lack of consistency and compliance in entity approaches,’ 
meaning that it is ‘impracticable to identify the precise balance of the CRF 
at any particular time’

• Due to related reporting issues (relating to surplus revenues), Charles 
Lawson (2008) argues that ‘the Australian government, with the support 
and approval of the High Court and Parliament, has undermined a key 
restriction on linking appropriations to the amounts of money actually held 
by the Commonwealth (and within the CRF)’ 

Ø Lawson, ‘Re-Invigorating the Accountability and Transparency of the Australian 
Government's Expenditure’ (2008) 32(3) MULR 879



So what?
Now that we understand (some) of the legal mechanisms that underlie 
government financing, we can describe fiscal operations and (then)
apply macroeconomic theory or political economic analyses, with much 
greater precision. For instance:

• On one orthodox neoclassical or neoliberal view, the Bigger 
Medicare Act 2022 (Cth) would, in principle, be a risk or a failure, 
because the government would be ‘spending taxpayers’ money’ and 
government spending, in principle, creates inflation



So what?
• From the legal finance perspective, we can say, more precisely, 

that the Bigger Medicare Act 2022 (Cth) will create a special 
appropriation to draw on the abstract CRF for a specific 
purpose authorised by s 51(xxiiiA) of the Constitution

• So informed, we can then analyse the risks and policy more 
clearly and deeply by reference to our chosen political-
macroeconomic model



So what?
• For example, we can say that the caveat in s 51(xxiiiA) may affect the scheme 

because bulk billing would not be mandatory; this could mean that, with high 
demand for doctors/dentists/psychiatrists (and increased running costs), more 
doctors would start to charge more (as permitted) to cover their 
administrative costs, and thus undermine the subsidy and making medicine 
more costly for government

• There would thus be a bidding war on the price level of medical costs, thus 
causing inflation

• This analysis is more consistent with a heterodox macroeconomic theory (eg, 
Minsky, sectoral balances approach), which would say that only limit on 
government spending is the ‘real resources’ in the economy (in this case, 
medical labour)
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